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The Position of Union Upou This Appeal

In its brief upon this appeal (pp. 9-10, 13), Union has

virtually conceded the established universality of the rule

of law set forth in Dragor's opening brief (pp. 15-19)

that a settlement and compromise constitutes "a new and

superior contract superseding and extinguishing the con-

tract or contracts upon whicii the original action between

the parties was based, and the action itself." * {Moers v.

Muers, 229 N. Y. 294, 300). Necessarily, therefore, upon

the execution and delivery of the settlement agreement

and promissory note in New York on October 3, 1963,

*'the old causes of action were terminated. A new liability

was substituted therefor." {Yonkers Fur Dressing Co.

• Unless otherwise noted, all italics will be ours.



V. Royal Insurance Company, 247 N. Y. 435, 444, 446.)

With regard to the existing lawsuits thus settled and

compromised, "it was as if they had never been begun."

{Yonkers Fur Dressing Co. v. Royal Insurance Co., supra,,

444, 446). "The compromise agreement becomes the sole

source and measure of the rights of the parties involved

in the previously existing controversy." {Wilson v. Bogert,

81 Idaho 535, 347 Pac. 341, 345).

As an indispensable corollary to these rules of law,

it is clear that the situs of the actions thus extinguished,

"as if they had never been begun", cannot possibly con-

stitute the constitutional basis for the assumption of the

jurisdiction over a non-resident upon the superseding obli-

gation by any State other than the State where that new
obligation was created and allegedly breached. Recogniz-

ing the patent applicability of these rules of law, Union

has virtually abandoned upon this appeal the arguments

with which it urged the District Court below to as-

sume jurisdiction over the person of Dragor in this case.

In their place, for the very first time, Union presents, and

bases its entire brief upon, brand new arguments in its

attempt to sustain the unconstitutional assumption of juris-

diction in personam over Dragor in this case.

Those newly devised contentions are twofold in number.

Not only are they completely contradicted by the incon-

trovertible facts contained in this record, including the

very documents executed and delivered by and between

the parties in New York on October 3, 1963, but each is

mutually destructive of the other. Briefly summarized,

Dragor's new position is as follows

:

1. That "the settlement agreement provided for the dis-

missal of the Arizona suits as a condition to the delivery of

the promissory note here in suit" (Union's Brief, p. 9) ; that

the promissory note upon which Union sues ''did not become

effective until the Arizona suits were dismissed (Union's

Brief, p. 8) ; and that "it was only after the suits were
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(lisinissed tlmt Union had a valid obligutiun" (Union's

liriol", p. 1.'))
; and

2. Tliat the cousidcration for the oxooution and ddivory

of I)rai;:or's promissory note "was the dismissal of tin-

Tucson suits" (Union's Hrii'f, p. 14); that \hv dismissal

"was an act dour hif Ward (Dragor) in Arizona" (Union's

Brief, p. 11) ; and that it allegedly "occurred in Arizona at

a time sub^ieqiient to the execution of the settlement docu-

ments in the State of New York." (Union's Brief, p. 18).

Thus, on tile one hand, Union argues tliat the routine

and ministerial act of filing stipulations of discontinuance

in the Arizona suits was a condition precedent to the im-

meiliately biniling effect of the promissory note and settle-

ment documents in suit and, on the other, that the act of

tiling was "subsequent and took place in Arizona (ifter

and not prior to the execution of the settlement documents

in the State of New York." (Union's Brief, p. 18).

Each of these mutually contradictory and self-destruc-

tive contentions will now be considered in turn. AVe shall

demonstrate that each is based upon an indefensible dis-

regard of the record, and that neither can justify the

District Court's assumption of jurisdiction over the person

of Dragor in this action instituted against Dragor upon

the promissory note and settlement agreement which it

made, executed, delivered and allegedly breached in the

State of New York.



The Promissory Note and Settlement Agreement, as

well as the other documents required thereunder, were

all unconditionally executed and delivered by and be-

tween the parties in the State of New York on October

3, 1963 and immediately became effective on that day

as binding and subsisting New York obligations.

Union's present thesis is expressed in the following ex-

tracts from its brief:

On page 4, it is stated that "the delivery of the afore-

said promissory note for $1,000,000.00 (executed and de-

livered by Dragor to Union on October 3, 1963) was con-

ditioned upon the dismissal of said suits (in Arizona) and

upon execution of the settlement agreement." (Matter in

parentheses ours).

At page 8, it is stated that "under the settlement agree-

ment the obligation upon which this suit was brought

did not become effective until the Arizona suits were dis-

missed."

At page 9, it is stated that "as we have already pointed

out, the settlement agreement provided for the dismissal

of the Arizona suits as a condition to the delivery of the

promissory note here in suit."

At page 14, it is stated "nor was the note sued on

herein a valid obligation under the express terms of the

New York contract of settlement until these suits were

dismissed ivith prejudice"

At page 14, it is stated that "it was only after the suits

were dismissed that Union had a valid obligation."

At page 19, it is stated that "the obligation sued on here

coidd not and did not arise until the Arizona cases ivere

dismissed."



Ill siiininarv, tiicii, it is clear that riiioii in now con-

tcndint; that tin- l*roinissory Note and AK>'»'«'"H»nt of

Sotth'UUMit, as well as tlie otlicr (U)cinni'nts n'(|iiir('tl tliore-

uiuUt, all (if which witc siinultancously executed and de-

livered hy and hetween the parlies in the State of New
Vork on Oetoher '.\ liX).*], wei'e not, in I'ael, chdivered and

did not, in fact, heeonie ininiediatidy hindin^ and elTeetive

until, as a londition precedent tiiereto, the stipulations of

discontinuance were lileil in the Arizona suits.

The (luoted assertions with which I'nion has liiU-d its

hrief are based upon a total disregard of the record. To
the exact contrary, all of the documents executed and de-

livered in Now York on October 3, 1963 became by their

tcrvis innnediately binding and elTective on that day. Not

a single one of these instruments renuiined undelivered

on that day. Not a single one of these documents was

placed in escrow on that day to await the occurrence of

any other event. Not a single word is contained anywhere

in the record, either in the documents executed and de-

livered on that ilay, or in any other instrument of any

kind, nature or description, which directly or indirectly,

expressly or impliedly, even remotely hinted or suggested

that the promissory note and settlement agreement were

not to become innnediately binding and effective as valid

and subsisting obligations until the purely ministerial and

perfunctory act of filing the stipulations of discontinuance

in Arizona and California had taken place.

The documents themselves speak more elo(iuently and

conclusively upon this subject than any words which coun-

sel can utter. What do those documents sayT

(1) The Promissory Note: The promissory note upon

which Union has based Count II of its comjjlaint (R., i)}).

10-11), executed and delivered by Dragor to Union in New
York on October 3, 1963, specifically provides;



"Ward Industries Corporation, a corporation, for

value received, hereby promises to pay to Union Tank
Car Company, a corporation, on September 30, 1964,

the sum of $1,000,000 with interest . . .

The amount due under this note is subject to reduc-

tion by any amounts due Ward Industries Corporation

from Union Tank Car Company under an agreement

between the said parties dated this date, a copy of

which is attached hereto as Exhibit 'A' ".

With respect to that instrument, the plaintiff alleged,

under the signature of its present counsel, that (R., p. 3)

:

"On October 3, 1963 the defendant, whose corporate

name was then Ward Industries Corporation, for a

valuable consideration, made, executed and delivered

a promissory note, a copy of which is annexed hereto

as Exhibit B, . . .
."

(2) The Agreement of Settlement: The Agreement of

Settlement, executed and delivered by both Union and

Dragor on October 3, 1963, upon which the plaintiff has

based Count I of its complaint (R. pp. 2-3), recites

in the very first paragraph thereof that it was "made this

3rd day of October, 1963" (R. p. 5). Paragraph 1 reads

as follows (R. p. 6)

:

"Union and Ward hereby mutually release each

other from any and all actions and claims, regardless

of the nature or description thereof, and whether or

not now known, excepting solely and only those ac-

tions or claims specifically set forth in this agree-

ment."

Paragraph 5 reads as follows (R, p. 7)

:

"Ward shall pay to Union on or before September

30, 1964 the sum of One Million ($1,000,000.00) Dol-

lars. ...



raraurapli (» rcails as I'ollows (U. p. b) :

"A guarantvc l)y Ww .lakoh Ishraiidtsen of the foro-

goinjj^ note and ohlinatioii of Wahi» in the form al-

tat'licd luToto as Exliihil 'A' sJudl be dtlircrvd simul-

taneously upon execution of this agreement."

(3) Assi.nnnu'nl : l*aia,Lcrapli 4 of tlio Agn'oniont of

SottloiiKMit reciuireil Dragor "to assign to William B.

Kuowdkk" riiioii's General Connsel, its claims against

I'nion, The Fluor Corporation, Ltd. and tiie Uniteii States

Government (R. p. 7). Such an assignment was duly ex-

ecuted and delivered by Union to Dragor on October 3,

19(j3 in the State of New York, the instrument reciting in

part as follows (R. p. 109)

:

"For good and valuable consideration, receipt of

which is herebij acknowledged, the undersigned does

hereby assign to Willl\m B. Browokr, an individual,

all of the undersigned's right, title and interest to any
and all claims which it has or may have against Union

Tank Car Company and/or The Fluor Corporation

and/or the Uniteil States Government . .
."

(4) Covenant Not To Sue: Simultaneously also with

the execution of these documents, the parties executed and

delivered a "Covenant Not To Sue", which reads as follows

(R, pp. 26-27; 107-108):

"In consideration of the execution of an Agreement

of Settlement between Union Tank Car Company

(hereinafter referred to as *Union') and Ward Indus-

tries Corporation (hereinafter referred to as 'Ward'),

on this date, and notwithstanding Paragraph '2' of the

aforesaid Agreement of Settlement, Union and Ward
hereby agree:

1. Neither Union nor Ward shall assert a claim

against the other in connection with the action entitled

'United States of America for the use and benefit of



8

MosHER Steel Company, and Mosher Steel Company,

PlaintilTs, against The Fluor Corporation, Ltd., et al,

Defendants', No. Civ. 1605-Tueson, or in any action

which may result from a claim asserted by Mosher

Steel Company against Union or Ward, and in the

event that a judgment shall be rendered in the afore-

said action, or any other action instituted by the

Mosher Steel Company against Union or Ward,

neither party shall assert any rights to recover against

the other as a result of such judgment. It is the intent

of this paragraph that neither Ward nor Union shall

pursue the other in connection with any claims by

Mosher Steel Company against Union or Ward." * * *

It is an eloquent commentary upon Union's recognition

of its present indefensible position that it should have been

compelled to resort to so easily demonstrable a disregard

of the record. Moreover, we can find nowheres in Union's

brief any legal support for the legal argument which it has

based thereon, even assuming, arguendo, the accuracy

of its factual assertions.

It will be instructive to test Union's reliance upon the

act of filing the stipulations of discontinuance in Arizona,

assuming it to be, arguendo, a condition precedent, by this

Court's definitive analysis in L. D. Reeder Contractors of

Arizona v. Higgins Industries, 265 F. (2d) 768 of the due

process requirements for jurisdiction in personam.

In reviewing Hanson v. Denckla, 357 U. S. 235, this Court

in L. D. Reeder noted: (1) that the settlor of the Delaware

trust subsequently moved to Florida; (2) that there had
been correspondence between the Delaware trustee and

the settlor in Florida; (3) that income had been paid by
the Delaware trustee to the settlor in Florida; and (4) that

the settlor had exercised in Florida a power of appointment

over the trust reserved to the settlor by the terms of the

trust. None of these acts, singly or collectively, were suffi-



ciont to support tin* in pcrsotuitn jurisdiction ol' the Floridu

courts ovcM* the Delaware trustee.

This Court »)hserve(i tiiat, undci- Hanson v. Dcnckla,

supra, the ael of the iion-resickMit in the forum state, neces-

sary to sustain its jurisdiction over liis person, must be

"essential" or suhstantial a}ul "must g:ive rise to or result

in a causes of action within that forum state" (p 773). It

thereupon concluded, and its conclusion is dispositive of

this appeal, that the act upon which personal jurisdiction

is sought to he hased nnist have a "double substantial con-

nection" with the forum: first, it must have "a suhstantial

connection with the state", i.e., it must constitute a substan-

tial husiness act or transaction "purj)osefully" performed in

the forum state; and second, it must "have a substantial

and, indeed, direct connection witli the cause of action sued
upon; i.e., the cause of action arises by reason of acts so

connecteil" (j). 773). Consequently, it is only "when this

double substantial connection exists" that "a single act or

transaction nuiy be the basis for jurisdiction over a non-

resident defendant".

In the instant case, the act of filing the stipulations of

discontinuance satisfies neither retpiisite of the "double

substantial connection" with the forum state prescribed by

this Court and the United States Supreme Court. Firstly,

the filing was not a substantial business act or transaction.

After the parties had unconditionally released each other

in New York of "any and all actions and claims, regardless

of the nature and description thereof . .
." (R., p. 6), the^

filing of a stijiulation implementing that release, in Arizona,

California and elsewhere, was a routine and ministerial

entry ujjon the court files of the termination of a suit al-

ready and previously extinguished.

Secondly, the act of filing the stipulations did not have,

and could not possibly have had, "a substantial" or "direct

connection with the cause of action sued upon." The ])lain-

tilT's causes of action are based upon Dragor's alleged fail
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lire, in New York, to pay a promissory note which it exe-

cuted and delivered in New York. The act of filing had

nothing whatsoever to do with, let alone "give rise to or

result in", the causes of action set forth in the plaintiff's

complaint. In the language of this Court in Kourkene v.

American BBR Inc., 313 Fed. (2d) 769, 773, speaking of

some activities of the appellee in California, "Since it is

clear that the appellant's cause of action did not arise out

of or result from any of these activities", the District Court

lacked jurisdiction in personam.

On December 15, 1965, the Circuit Court of Appeals for

the Second Circuit rendered its decision in Harvey v.

Chemie Grmienthal, N. Y. Law Journal, January 10, .1966,

p. 1.* In that case, an action was brought in the United

States District Court, Southern District of New York,

by the plaintiff, who had purchased pills called "Con-

tergan" in Germany which were manufactured and

distributed by a German company. When she returned to

this country, the plaintiff became pregnant, and, as a result

of those pills, gave birth to deformed children, the pills

containing Thalidomide, a highly toxic and especially dan-

gerous element to infants in foetus. The action was brought

in New York. The District Court dismissed the complaint

for lack of jurisdiction in personam. In affirming the judg-

ment of the Court below, the Circuit Court of Appeals

rendered a comprehensive and definitive opinion upon the

issue of jurisdiction in personam over non-residents. The

following portion of its opinion is dispositive of the issues

presented herein

:

"It is doubtful whether the scattered activity of

Chemie Grunenthal in New York constitutes the trans-

action of business within the state. But even if we
could hold that the engaging of a New York attorney,

the conclusion of a product license agreement with a

* The opiuion of the Circuit Court has not yet been officially reported.
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conipatiy with ofliccs in New York City, and tlic sliip-

ment oi' saniph's tlirouv:li a Xew York port constituted

the tniHsactitm of business in New York, the ai)p('IIaiitH

would still fail to conio within ('l'Ll{, section

3012(a) (1 ), for the appellants' cause of action was not

one 'arisinff from' this business activity."

II

The filing of llic stipulations in Arizona wan not, as

Union claims, "an a<'l done l»y Ward in Arizona'" (Union
Brief, p. II) >vlii<-li <>onstitnt<'d "the consideration for

tlic note sued on here"' (Union Brief, p. 13).

It is claiincd by Union that the consideration for Dragon's

execution and delivery of the promissory note in suit "was
the dismissal of the Tucson suits" (]>. 14) and that such dis-

missal "was an act done bij Ward in Arizona" (p. 11). We
are thus presented with the unprecedented theory in con-

tract law that the consideration for the execution and de-

livery of Dragor's promissory note was an act performed
hy Dragor itself; in slioi't, that Dragor itself had furnished

the consideration for its own |)romissory note. Union has

a])j)arontly overlooked the elementary maxim of contract

law that the consideration for a valid and enforceable

l)romise must be furnished by the promisee, and not the

promisor.

"What were the several considerations furnished to Dra-

gor in New York on October 3, 19G3 by Union for Dragor's

note! First, Union released Dragor and Dragor recipro-

cally released Union "of any and all actions and claims, re-

gardless of the nature or description thereof and whether

or not now known" (R., p. 6). Secondly, Union waived

any right to claim over against Dragor in the Mosher suit

then pending against both, with a reciprocal waiver by

Dragor of its right to claim over against Union in that

action, 'riiinlly. Union insisted upon receiving, and did
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receive, an assignment of Dragor's claims mider its sub-

contract which it agreed to prosecute with dispatch and

credit Dragor with stipulated percentages of its recovery.

Fourthly, to implement in part the general releases, both

Union and Dragor executed stipulations of discontinuance

in New York of the actions then pending in Arizona, Cali-

fornia and elsewhere, which stipulations were thereafter

filed in the Arizona and California Courts.

These, then, constituted the totality of the considerations

furnished by Union to Dragor in the State of New York

on October 3, 1963. The filing of the stipulations in Arizona,

California and elsewhere took place, in Union's words

''after and not prior to the execution of the settlement

documents in the State of New York", (Union brief, p. 18).

The act of filing was not a "substantial" business transac-

tion at all. It was merely routine, ministerial and perfunc-

tory, to record upon the files of the Courts the extinguish-

ment of law suits which had already been effected by the

general releases previously exchanged in New York. No
decision of any state or federal court has ever held, under

any standard ever before applied, that the filing of such a

stipulation constituted the transaction of business, substan-

tial or otherwise, by a foreign corporation in a forum state.

Moreover, the act of filing was completely unrelated to

the cause of action upon the promissory note executed and

delivered by Dragor in the State of New York. The settle-

ment agreement executed in New York constituted "the sole

source and measure of the rights of the parties involved in

the previously existing controversy." {Wilson v. Bogert,

81 Idaho 535, 347 P. (2d) 341, 345). The total insufficiency

of Union's argument that the filing of the stipulations in

Arizona constituted, in some way, the constitutional nexus

and support for the District Court's in personam jurisdic-

tion over Dragor for its alleged default upon the promis-

sory note is underscored by the following decisions

:



In Irtninff V. I'Hton ({} Criini' Co., 42 Misc. (2d) 70, (N. Y.

19G4) tho defendant, a Xortli Carolina corijoration, was
( 'n ii^a.!,'(•( 1 ill I lie iiianufac'lure and distril)nti()n of dental

cqui|)inent and suj)|)lies. By a Noilli Carolina contract, tin-

plaintilT aj^reed to assii^n to tlic defendant iier li^dits to cer-

tain trade names, trademarks and patents, in leturn for

certain loyalties. The plaintiff executed the documents as-

signitu) Jnr trade name, trademark and patent rights to the

defendant in Neiv York. Upon the di'fendant's failure to

pay tile royalties, the ])laintilT commenced an action in New
York. In si)ite of the fact that the plaintiff had executed

the documents assigning her trade name, trademark and
patent rights to the defendant in New York, the New York
Court dismissed the action upon the ground that it did not

possess any in personam jurisdiction over the North Caro-

lina corporation. It emphasized the fact that the plaintiff's

cause of action did not relate to or arise out of the execu-

tion of the assignment in New York, and that the assign-

ment documents had been signed in New York to fulfill the

requirements of the contract previously executed in North
Carolina. The Court held (p. 7'.])

:

"PlaintilT did sign the documents of assignment of

her trade name and mark and her patent rights to de-

fendant in New York, but these did not constitute

another contract ; these documents were signed to ful-

fill the requirements of the contract previously exe-

cuted in North Carolina, and the cause of action here-

in is for the alleged breach of that North Carolina

contract."

In Erlanger Mills, Inc. v. Cohoes Fibre Mills, Inc., 239

F. (2d) r)02, Erlanger, a North Carolina corporation, en-

tered into an agreement in New York to ])nrchase a quan-

tity of synthetic yarn from the defendant, a New York cor-

poration. The defendant shipped the goods to Erlanger in

North Carolina. Erlanger paid therefor with a check from

North Carolina. It then discovered alleged defects in the
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goods when it attempted to process those goods in North

Carolina. It thereupon brought a suit in the North Caro-

lina State Court to recover for the alleged defects in the

goods. The action was removed to the North Carolina

Federal District Court, where service was quashed upon

the ground that the North Carolina did not possess juris-

diction in personam over the defendant company. In spite

of the fact that the goods had been shipped by the defend-

ant into North Carolina, that they had been paid for in

North Carolina and that the defects in the goods became

only apparent in North Carolina, the Circuit Court of Ap-

peals for the Fourth Circuit, in affirming a dismissal of the

complaint, declared: (p. 507)

"We cannot shut our eyes to the disorder and un-

fairness likely to follow from sustaining jurisdiction

in a case like this. It might require corporations from
coast to coast having the most indirect, casual and

tenuous connection with a State to answer frivolous

law suits in its courts. To permit this could seriously

imi^air the guarantees which due process seeks to

secure."

If, as in the Irgang case, supra, the plaintiff's execution

of the assignment in New York of her trade name, trade-

mark and patent rights was not sufficient to constitute a

constitutional nexus with the forum state ; and if, as in the

Erlanger case, supra, the receipt of the goods in North

Carolina and the payment therefor in North Carolina were

equally insufficient to furnish that constitutional nexus, then

a fortiori, the filing of a stipulation of discontinuance which,

as the New Yoi'k Court noted, was filed "to fulfill the re-

quirements of the contract previously executed", could not

possibly support an in personam jurisdiction of the Arizona

District Court.
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III

No otiior arpiniriit advaiicrd or authorities cilrd by
Union can siipiiort the tlecistion of the rourt hrlow.

(1) We now turn to a consideration of the miscellaneouH

assertions and arguments presented by Union in its behalf,

none of which can furnish the sliglitest support for the

judgment appeaU'd from. Thus, we are toUl tluit "the set-

tlement of said suits was only concluded after changes had
been nnule in the settlement proposal by affiant (Tiiomas

C. McConnell, Union's Chicago attorney) here in Ari-

zona ..." (Union Brief, pp. 10-11). The contemplation by

Union's attorney of the proposed settlement in Arizona,

and his Arizona thoughts thereon, can hardly furnish a

constitutional basis under the due process clause for Ari-

zona's assumption of an in personam jurisdiction over a

non-resident defendant. The requirements of our Federal

Constitution can hardly hinge upon the place where Union's

counsel engaged in cerebration.

(2) Throughout the course of its brief, Union has per-

sistently cliarged, without a shred or scintilla of supporting

proof, that "Dragor defaulted'' in the performance of the

original subcontract (p. 1) ; that it "failed to complete the

subcontract" (p. 3) ; that Union "was forced to complete

the same at an excess cost of approximately $9,000,000

(p. 3); and finally, that Dragor withdrew from Arizona

"after its default in the performance of its subcontract with

Union" (p. 24). It is also stated that Dragor "did not de-

ceive the District Court and will likewise not mislead this

Court" (p. 20).

These assertions are deliberately designed to prejudice

the appellant in the eyes of this Court. They have no ])lace

upon this appeal. The execution of the settlement agree-

ment, as Union should now know, does not constitute, and

cannot possibly constitute, evidence of any "default" or an

admission thereof. It represents, solely, "a desire to avoid

or seek a surcease of litigation on the part of the defend-
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ant . .
." {Quillen v. Board of Education, 203 Misc. 323

[N. Y.]).

(3) We are told by Union in its brief that the New York

decisions, particularly Longines-Wittnauer v. Barnes and

Reinecke, 15 N. Y. (2d) 443, are contrary to Dragor's posi-

tion herein (p. 16). Union has completely misread that

New York decision. It represented a consolidation, on ap-

peal, of three cases: one, a contract action and two tort

suits.

In the contract action, a suit was brought by Longines-

Wittnauer against Barnes and Reinecke for breach of war-

ranty in the manufacture and sale of machines especially

designed for the plaintiff New York corporation by the de-

fendant Illinois company. The following acts were estab-

lished: (1) The preliminary contract negotiations were

conducted in New York over a period of two months; (2)

The contract itself, though signed in Chicago, contained

an express provision that it was "a contract made in the

State of New York and governed by the laws thereof";

(3) Discussions concerning performance took place in Newi
York; (4) A supplemental contract was executed in New!
York; and (5) The machines were delivered to the plain-

tiff's plant in New^ York and were there installed and tested

over a period of three months by the defendant's top en-

gineers. The New York Court of Appeals concluded, in

view of this overwhelming factual proof, that the defendant

was subject to the in personam jurisdiction of the New York
Courts.

In one tort action, Feathers v. McLucas, a steel tank,

defectively manufactured by the defendant in Kansas, was
eventually sold to a Pennsylvania corporation and exploded

in New York, injuring the plaintiff. The Court held that

the defendant manufacturer was not subject to the in per-

sonam jurisdiction of the New York Courts.

In the second tort action. Singer v. Walker, a geologist's

hammer manufactured in Illinois was sold by the Illinois

manufacturer to a dealer in New York. The hammer pur-
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chasi'd from tlir dralcr in Now York Hplit whon usod in

Coiinoeticut, injuring tlii> plaintifT. Tlic in personam juris-

diction of tlio Now York Courts was sustained, not because

of tlio sin,!j:lc transaction dcscrihcnl, l)ut only because the

Illinois manufacturer "had shijjped substantial (juantitieH

of its products into this state as the result of solicitation

liorc throui^h a local manufacturer's representative and

throu.u:!! catalo.i^ues and advertisements" (p. 4()i\). As a

result, the Court held that the defendant was actually

enii:ai(ed in the general tiansaction of business within the

State of New Yoik (ji. 407 ).

Union attemj)ts to distinguish Boas v. Vcruirr, 22 A. D.

(2d) r)(n, upon the ground that the defendant in that case

did not perform any act "with respect to the oral agreement

in New \''ork". What Union has completely overlooked,

however, is that the plaintiff was originally emjjloyed under

a written agreement delivered and executed in New York.

The written agreement was subsequently sui)erseded by an

oral agreement in France. Necessarily, then, the plaintiff

surrendered his New York rights under the New York
contract. The New York Court scpiarely held that the

execution of the New York contract, and the extinguish-

ment of the plaintitT's rights thereunder upon the consum-

mation of the oral contract, did not subject the defendant

to the in personam jurisdiction of the New York Courts

in a suit upon the superseding oral contract concluded in

France. The decision is controlling and dispositive, par-

ticularly in its emphasis upon the fact, so apposite herein,

that : "The fact that a prior written agreement was his-

torically necessary to the inception of the subsequent oral

agreement does not alone, for i)urposes of the jurisdiction

statute support personal jurisdiction" (j). 5G3).

4. Union has referred (p. 7) to Dragor's refusal to ap-

pear for the trial of its counterclaim which was then dis-

missed for lack of prosecution. Although that matter has

no conceivable relevancy to the issues presented by this

appeal, it is important, in view of Union's reference, that

the Court be fully apprised of the pertinent facts.
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From the very institution of this lawsuit, Dragor has

vehemently contested the in personam jurisdiction of the

District Court. After its motion to quash was denied, it

moved, under 28 U. S. C. A., §1292, subs, (b), for leave to

appeal to this Court. The District Court denied that motion,

in spite of Dragor's concern that its right to contest the in

personam jurisdiction of the District Court might be jeop-

ardized if it were compelled, involuntarily, to interpose a

compulsory counterclaim in this action. At that time, Union

insisted that the forced interposition of a compulsory

counterclaim could not possibly jeopardize Dragor's right

to challenge the in personam jurisdiction of the District

Court. Still concerned, Dragor sought a writ of prohibi-

tion from this Court. Union repeated its arguments below,

that Dragor could not possibly jeopardize its jurisdictional

objection by the involuntary interposition of a compulsory

counterclaim. The application for a writ was thereupon

denied.

Subsequently, Union brought an action in the Connecticut

District Court against Isbrandtsen upon his guarantee;

Isbrandtsen claimed over against Dragor ; and Dragor filed

its counterclaim against Union.

Since all three parties—Union, Dragor and Isbrandtsen

—

were properly before the Connecticut District Court, and

there was no cloud upon its jurisdiction, Dragor thereupon

moved in this action, under Rule 41(a)(2) of the Federal

Rules, for leave to discontinue the counterclaim without

prejudice (since the judgment appealed from herein had

already been entered by the District Court) upon the

ground, among other things, that the jurisdiction of the

District Court was the subject of this appeal pending

in this Court, and that, should Dragor's position upon
its appeal be sustained, all of the proceedings in the Dis-

trict Court would be annulled, resulting in an intolerable

waste of time and effort and an enormous expense to

Dragor. Before the argument for leave to discontinue was
even commenced, the District Court announced that, even
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if this (.'oiirt revorsed the JudgiiuMit appealed Trom lu-rciu,

JJragor's involuntary intL'rpDsition of a comj)ulsory coiin-

fcrrlaini liad eonfoi rod upon it, and it intended to exorcise,

Jurisilietion to try tlie same. In view of the directly con-

trary arguments and rulintc-s preceding tlie interposition

of the counterchiim, the Court's announcement came as a

sliock to Dragor. Tiie District (\)url ilenied Dragor's mo-

tion for leave to discontinue without prejudice.

As a result, Dragor became convinced that any further

participation by it in the proceedings before the District

Court might impair its claim that the District Court never

acquired jurisilietion over the person of Dragor either by

the service of process or by its involuntaiy interposition

of a compulsory counterclaim. Consequently, it refused to

proceed any further, conlident that its position would be

sustained upon appeal. An ai)peal has been taken from

the District Court's action in dismissing the counterclaim

with prejudice and will Ix' lu-ard by this Court in due

course.

5. We are told by Union (p. 24) that "even if only a

single transaction was here involved", the decisions which

Dragor has cited herein, both of the United States Supreme
( ourt and this Court, are distinguishable because the corpo-

rations involved (in those cases) had nev(>r been licensed

in the forum state. In essence, then, it is Union's position

that, once a corporation has been »iualified to do business

in a foreign state, and thereafter formally withdraws from

that state in accordance with its laws, it is nevertheless

forever subject to the in personam jurisdiction of that

state, even if it never afterwards performs a single act

which j)0ssesses, in the language of this Court in /.. />.

Htedcr, siipni, "a double substantial connection" with such

state. The argument is totally fallacious. Tt has been re-

jected out-of-hand by innumerable decisions. {Confidential.

Inc. v. Superior Court, 157 Cal. App. (2nd) 75, 320 Pac.

(2nd) 54G; Ilexter v. Dai/Elder Motors Corp., 192 App.

Div. 394, 182 X. Y. Supp. 717).
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CONCLUSION

Because of the immense importance of this case to Dragor

and its several thousand public stockholders throughout

the United States, we have sought to analyze, with great

care, every argument and decision advanced by Union upon

this appeal, an analysis which we are convinced has estab-

lished a total lack of any basis whatsoever for the at-

tempted assumption of in personam jurisdiction by the

Court below. Unless this Court is prepared to eliminate

the due process mandate of the Constitution in its entirety,

and substitute therefor the pot pourri of factual and legal

misstatements and litigious animus offered by Union herein,

the judgment of the District Court must be reversed. The
words of Judge Sobeloff sound a warning which cannot be

ignored

:

"If jurisdiction were sustained on such slight strands

the maze of interstate lawsuits growing out of the

heavy volume of interstate commerce in this country

could bring intolerable turmoil to the administration

of justice". (Sobeloff, Non-Residence In Our Federal

System, 43 Cornell Law Quarterly, 196, 205).

It is respectfully submitted that the judgment appealed

from be reversed, the plaintiff's complaint dismissed, and

all proceedings had in this cause before the District Court

of Arizona annulled in all respects.

Respectfully submitted,
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